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Summary 
 
 
 
 
 
 
 
 
EVIDENCE IN THE CONFLICT OF LAWS AND THE GATHERING OF EVIDENCE ABROAD 
 
This study is devoted to evidence in Dutch private international law. The research focuses on 
two questions. First, it addresses which law should be applied to questions of evidence in an 
international civil procedure. When a contractual dispute is brought before a Dutch court it is 
of vital importance to know which law applies to, for example, the admissibility of evidence 
and which party carries the burden of proof. Is Dutch law applicable as the law of the forum 
(lex fori) or should these evidence issues be addressed by the law applicable on the underlying 
legal relation, i.e. the lex causae? In this study the main choice of law-rules will be discussed. 
A second question which is related to evidence in the conflict of laws is the gathering of 
evidence abroad for use in court proceedings in the Netherlands. For example, what should be 
done in a case where one of the witnesses is domiciled in another EU-member state? Is it 
possible to examine the witness abroad and subsequently use the statement for evidentiary 
purposes? In the area of international gathering of evidence, certain legal instruments (treaties 
and EU-regulations) are in existence. These instruments provide a system of legal assistance 
through which judicial requests for assistance in gathering evidence can be dealt with. This 
study addresses which legal instruments apply in this area. Furthermore it discusses how these 
instruments regulate the procedure to transmit and execute the legal assistance requests (or 
letters of request) and how these instruments relate to each other. Another question raised in 
the area of the gathering of evidence (abroad) is the question of whether a Dutch court has 
jurisdiction to order a provisional measure with which evidence can be obtained prior to the 
case being brought before outside of the Netherlands. An example of such a measure is the 
provisional hearing of a witness (art. 186-193 Dutch Code of Civil Procedure, hereinafter: 
CCP). In practice, it is quite common that a party wishes to hear a witness in the Netherlands 
prior to a case is being brought before a court abroad. Accordingly, the question of the 
international competence of the Dutch court arises.  

In this study, both questions concerning evidence in private international law are dealt 
with. The first question on the law applicable to evidence is addressed in Chapter 2, 3 and 4. 
In Dutch private international law the distinction between ordinatoria litis and the decisoria 
litis is applied as the main choice of law-rule. According to this rule a distinction is made 
between procedural questions of evidence and substantive questions of evidence and both 
these categories are submitted to a different legal system. The second question relating to the 
international gathering of evidence is addressed in Chapters 5, 6 and 7. Chapter 5 delves into 
the international jurisdiction of Dutch courts to issue provisional measures with which 
evidence can be obtained for use in proceedings abroad. Chapter 6 and 7 discusses the legal 
instruments in existence in the area of the taking of evidence (abroad). These instruments 
enable a Dutch court to ask a competent authority via a legal assistance request or letter of 
request, to obtain evidence, such as the hearing of a witness, or perform any other judicial act. 
Two legal instruments are researched extensively in this study. These are the Hague Evidence 
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Convention and Regulation (EC) No. 1206/2001 on cooperation of the courts of the Member 
States in the taking of evidence abroad in civil or commercial matters.1 
 
In Chapter 2 an account is given of the different theories in which a choice of law-rule is 
proposed. The legal doctrine distinguishes two types of theories. The first ‘group’ contains the 
traditional choice of law-rules. The major theories are that of the law of the forum and the 
ordinatoria litis/decisoria litis-rule. According to the first theory evidence belongs primarily 
to the domain of the law of the forum. Only in a few cases (e.g. burden of proof) is an 
exception to this rule made, and the application of foreign law applied. 
 The latter theory starts from a different angle. According to the ordinatoria 
litis/decisoria litis-doctrine questions of evidence which have a bearing on the decision of the 
court and the rights of parties should be determined by the law of the underlying legal 
relation, or lex causae. Examples of these questions are the burden of proof and presumptions 
of law. The ordinatoria litis consists of formal questions of evidence. These questions do not 
substantially affect the outcome of a case and are mostly related to the administration of 
evidence and the manner in which evidence is used in court. The doctrine of ordinatoria 
litis/decisoria litis is the prevailing choice of law-rule in Dutch private international law. 
However, this view is not shared in other countries, for instance in Germany and France. 
These countries are less liberal concerning the application of foreign law on questions of 
evidence and only allow a few exceptions to the rule that the lex fori is applicable on evidence 
in general. 

Against the framework of the traditional theories, more modern views have been 
developed in legal doctrine. These modern views share the fact that they for the purposes of 
applicable law do not weigh importance on artificial distinctions such as ordinatoria litis or 
decisoria litis. Instead a more balanced approach is proposed in which a choice of law-rule is 
based on the weighing of certain policies or interests. Other ‘modern’ theories formulate a 
connecting factor after an exhaustive analysis of the individual evidence issues. Examples of 
these ‘modern’ theories include that of the French scholar Batiffol, the ‘Erie’-doctrine 
(developed in American case law) and the theory which has been developed by the German 
scholar Coester-Waltjen. After discussing these theories, I have come to the conclusion that 
these theories for a number of different reasons should not be followed. 

In Dutch private international law the distinction between ordinatoria litis and 
decisoria litis is the primary choice of law-rule. In my opinion the application of this choice 
of law-rule should be maintained. Evidence has the distinctive characteristic that it is hybrid 
in nature, and that a distinction can be made between questions of evidence that are closely 
related to procedural law and those that are closely connected to substantive law. The 
ordinatoria litis/decisoria litis-rule acknowledges this distinction and strikes a good balance 
as far as the rights of the parties are concerned. It allocates formal questions of evidence to the 
lex fori, as these questions do not have a substantial bearing on the rights of the parties. From 
the objective of the parties there is no objection to applying the lex fori with respect to these 
questions. With respect to the more substantive questions of evidence, such as the burden of 
proof and presumptions, the lex causae is applicable. These questions of evidence have 
essentially the same substantial effect on the rights of parties as rules of substantial law. It is 
therefore justified to apply the lex causae in this respect. Applying the lex fori on these 
substantial questions of evidence would place an unjustifiable burden on the parties and their 
ability to enforce their rights in cross-border proceedings. 
 

                                                 
1 OJ 2001, L 174/1. 
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In Chapter 3 the various questions of evidence are closely examined. The questions of 
evidence are characterized in one of the two categories (decisoria litis or ordinatoria litis). 
The following questions of evidence, among others, belong to decisoria litis and are therefore 
governed by the lex causae (or, exceptionally, by the law of the place where the evidence was 
created, lex loci actus): the burden of proof (art. 150 CCP), presumptions of law, the 
admissibility and probative value of evidence (art. 152, 153 CCP), rules regarding exclusion 
of evidence, and the probative value of private documents. The lex fori is applicable to the 
following questions: admissions, competency of witnesses, privileges for confidential 
communications or immunities, the probative value of public documents and questions 
concerning authenticity of public documents (art. 152 par. 2 CCP), the evaluation of evidence 
(art. 152 par. 2 CCP), and the preliminary hearing of witnesses (art. 186 CCP). The lex fori is 
further applicable on questions relating to the manner in which evidence is to be taken and 
presented before the court. Although the ordinatora litis/decisoria litis-rule gives a satisfying 
result in most of the cases, some difficulties still remain that cannot be resolved on the basis 
of this choice of law-rule, such as the gathering of evidence in an illegitimate way. The 
atypical character of this problem demands a tailor-made solution. 
 
In Chapter 4 specific choice of law-rules relating to evidence are discussed. These rules are 
specific because their scope is limited to a certain number of questions. Three choices of law-
rules are addressed in this chapter. In the area of contractual obligations, the Convention on 
the law applicable to contractual obligations (Rome Convention), is studied in depth. Article 
14 of this Convention contains a choice of law-rule relating to two issues of evidence, 
presumptions and the burden of proof. The second choice of law-rule central to this chapter is 
related to non-contractual obligations, such as obligations originating from torts. In this area, 
art. 22 of the Regulation on the law applicable to non-contractual obligations (Rome II 
Regulation2) is of importance. Finally, article 15 of the ‘Voorontwerp Algemene Bepalingen’ 
is examined. This provision is applicable in all legal actions and relations of a civil nature, but 
can only be applied when both the Rome Convention and the Rome II Regulation are not 
applicable. The three rules of conflict all have in common the fact that they connect the 
division of the burden of proof and the evidence presumptions to the lex causae. These rules 
are in this respect in accordance with the prevailing view in Dutch private international law. 
Furthermore, art. 14 Rome Convention and art. 22 Rome II Regulation contain furthermore a 
provision concerning the admissibility of evidence. According to both provisions, the lex fori 
is in principle applicable to this issue. Both provisions, however, allow (under certain 
conditions) the parties to use evidence from other legal systems, e.g. the law of the country in 
which the evidence is created or obtained (lex loci actus) or the law which regulates the 
underlying legal relation (lex causae). In my opinion, the choice made in both provisions will 
lead to several difficulties. One difficulty is that the linking of the admissibility of evidence 
with the lex fori, lex causae and the lex loci actus, can result in an ‘accumulation’ of 
applicable legal systems. This may lead to a lack of transparency and thus a decrease in legal 
certainty. To parties it may be unclear which law is applicable. In view of this difficulty and 
in the interest of legal certainty, I think the admissibility of evidence should not be linked with 
several legal systems, but be determined by only one legal system. In my opinion this legal 
system should be the lex causae.  
 
If evidence is situated abroad and the civil procedure will or has been started in the 
Netherlands, some possibilities exist to acquire the evidence (abroad). One possibility 

                                                 
2 OJ 2007, L 199/40. 
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concerns the acquisition of evidence by means of a letter of request from a Dutch court 
(requesting court) to a competent foreign authority (the requested court).  

Another possibility is the taking of evidence by requesting a Dutch court to order a 
provisional measure in order to obtain evidence in the Netherlands for use in a legal action 
that is or will be brought before a foreign court. Chapter 5 provides an in depth analysis of the 
latter possibility of obtaining evidence. In case a party wishes to hear a witness in the 
Netherlands prior to starting a procedure abroad, the question arises whether the Dutch court 
has jurisdiction to order a provisional examination or hearing of a witness. The Regulation 
(EC) No. 44/2001 on jurisdiction and the recognition and enforcement of judgments in civil or 
commercial matters (hereinafter: Brussels I3) provides jurisdictional rules that enable a court 
of a Member State to establish whether or not it has jurisdiction over a case. Art. 31 Brussels I 
contains a provision that grants a court of a Member State jurisdiction for ordering provisional 
measures, even if under the rules of the Regulation another court has jurisdiction to hear the 
case. The question arises whether a Dutch court following art. 31 Brussels I, has jurisdiction 
to order a provisional hearing of a witness (‘het voorlopig getuigenverhoor’ as prescribed by 
art. 186-193)? Can the Dutch ‘voorlopig getuigenverhoor’ be considered as a ‘provisional or 
protective measure’ within the meaning of this provision. The European Court of Justice 
(ECJ) has addressed this question in its ruling of 28 April 2005 (C-104/03, St. Paul 
Diary/Unibel). This decision was made under art. 24 of the Brussels Convention, but retains 
its meaning under art. 31 Brussels I. The ECJ held that a provisional hearing of a witness for 
the sole purpose of enabling the defendant to decide whether or not to bring a case does not 
fall under art. 24 Brussels Convention (and art. 31 Brussels I). In order to qualify as a 
‘provisional or protective measure’ within the meaning of art. 31 Brussels I, the provisional 
measure has to have a clear protective meaning (e.g. safeguarding evidence), which in this 
case it does not.  

One interesting question arises in connection with the St. Paul Dairy/Unibel-judgment. 
The use of provisional measures to obtain evidence which is intended to be used in foreign 
procedure can be regarded as a type of cross border taking of evidence. In the area of 
international gathering of evidence other legal instruments are in force, such as the European 
Regulation (EC) 1206/2001 on the taking of evidence. When should one apply the European 
Regulation and when do the Brussels I Regulation and the Evidence Regulation concur? In 
my opinion a concurrence between the Brussels I Regulation and the Evidence regulation 
exists, in case where the main proceedings have already been started and the evidence is 
located in another Member State. An example could be a procedure which has been brought 
before a Belgium court whilst the witness is residing in the Netherlands. In this case the 
Evidence Regulation is, in my opinion, exclusively applicable. This means that the evidence 
in the other Member State (in this case the Netherlands) can only be taken by means of a letter 
of request (as is prescribed in the Regulation) and with assistance of the competent Dutch 
court. Parties can no longer request the Dutch court for a provisional hearing of a witness via 
art. 31 Brussels I Regulation.  

 
Chapters 6 and 7 are related to the taking of evidence via a letter of request. Which legal 
instruments apply here? In the area of the cross-border taking of evidence certain legal 
instruments relevant to the Netherlands exist. These legal instruments provide a system of 
legal assistance through which requests for assistance in gathering evidence can be channeled. 
Two instruments are particularly important to the Netherlands and are presently addressed: 
the Hague Evidence Convention and the Evidence Regulation (EC) 1206/2001. The Hague 
Evidence Convention (hereinafter: Evidence Convention) was enacted on March 18 1970. 

                                                 
3 OJ 2001, L 12/1. 
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The Evidence Convention is a ‘global’ convention to which 43 States are a ontracting party. 
For the Netherlands the Hague Convention entered into force on June 7 1981. The Evidence 
Regulation entered into force on January 1 2004. The Regulation is applicable in the relations 
between the Member States of the European Union and replaces the Hague Convention to this 
extent. The Evidence Regulation is strongly compatible with the structure and contents of the 
Evidence Convention. An important difference between the Regulation and the Convention is 
that under the Regulation the ECJ is competent to give decisions on the interpretation of the 
Regulation. 

In the Evidence Convention a letter of request is transmitted with the help of a central 
authority which is designated by each contracting State to the Convention. In the Netherlands, 
the District Court in The Hague is the appointed central authority. The central authority has 
the task to examine whether the request is in accordance with the requirements of the 
Convention and subsequently redirect it to the judicial authority which has to execute the 
request (in the Netherlands this would be the District Courts). After execution, the central 
authority will transmit the documents of execution back to the court that made the request. In 
the Evidence Regulation a different method is applied. According to art. 2 of the Regulation a 
letter of request is sent directly from the requesting court to the competent court (requested 
court) in another Member State. The requested court has to ensure the execution of the 
request. In this regard, the procedure of the Regulation differs from the procedure of the 
Convention. The letter of request has to fulfill the conditions as set by the Evidence 
Convention and the Evidence Regulation, respectively. An important condition is that the 
letter of request is translated in the correct language. Furthermore, according to the Regulation 
the letter of request should be drawn up in a form annexed to the Regulation. These forms 
must be used for making the request as they allow a prompt and uniform processing of 
requests and therefore greatly speed up the procedure for the taking of evidence. The standard 
forms are meant for the transmission of the requests as well as for the communication 
between the courts in accordance with the Regulation. The transmission of a request can take 
place through any appropriate communication channel such as fax or email, so far as certain 
conditions concerning the content of the document are safeguarded.  

Once all these formal requirements have been met, the requested court (or, in case of 
the Evidence Convention, the competent court) to which the request has been directed by the 
central authority, will perform the letter of request in accordance with the methods prescribed 
by that State’s internal law, or using a particular method requested by the requesting court. 
There are only a limited amount of grounds on which the central authority or a requested 
court may refuse to execute the request.  
 Both instruments also provide methods for obtaining evidence directly without the 
collaboration of the competent authorities in the (Member) State in which the evidence is 
located. These direct methods include the gathering of evidence by judicial officials of the 
court that issued the request, consular or diplomatic officers, or through specially appointed 
commissioners.  
 
Does the Evidence Regulation bring about major improvements with regard to the Evidence 
Convention? I think that this is the case. The Evidence Regulation constitutes a valuable tool 
in the field of judicial cooperation. In particular, the more direct transmission between 
requesting and requested courts is especially welcome. The Regulation abandoned the once 
much-lauded principle that the transmission should take place through an intermediary central 
authority. Instead it allows for direct communications between the respective competent 
authorities. This decentralization and the direct contact between the competent authorities 
saves time, increases speed and therefore security as well. The Regulation also introduced a 
number of technical improvements. For example, the introduction of time limits within which 
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the requests must be executed, and new technologies (internet, fax), the use of which is 
proving to be an additional factor in favoring the effectiveness of the Regulation. Finally, the 
regulation brings about a harmonizing effect. The Regulation imposes an obligation on the 
Member States to approve on their respective territories the use of direct methods for the 
taking of evidence. However, on certain issues the Evidence Convention provides for a better 
solution and more flexible provisions. For example, under the Convention it is still possible 
for the witness to abstain from giving a statement on the ground of a certain immunity right 
that is granted to him or her by the law of a third country. Under the framework of the 
Regulation this is unfortunately not possible. 
 
 


